
H-2A Employer Assurances and Obligations

• Non-discriminatory Hiring Practices The job opportunity must be open to any qualified 
U.S. worker regardless of race, color, national origin, age, sex, religion, disability or 
citizenship.  Rejections of U.S. workers who apply must only be for lawful, job-related 
reasons.

• No Strike or Lockout  The worksite for which the employer is requesting H-2A 
certification does not currently have workers on strike or being locked out in the course 
of a labor dispute.

• Recruitment Requirements  The employer has and will continue to cooperate with the 
SWA by accepting referrals of all eligible U.S. workers who apply until fifty percent of the 
period of the work contract has elapsed.  The employer must independently conduct 
positive recruitment activities until the date on which the H-2A workers depart for the 
place of work. 

• Fifty Percent Rule  From the time the foreign workers depart for the employer's place of 
employment, the employer must provide employment to any qualified, eligible U.S. 
worker who applies to the employer until 50 percent of the period of the work contract 
has elapsed.

• Full-time Employment  The job opportunity is a full-time temporary position, calculated 
to be at least 35 hours per work week.

• No Recent or Future Layoffs  The employer has not laid off and will not lay off any 
similarly employed U.S. worker in the occupation that is the subject of the H-2A 
application within the area of intended employment within the period beginning 60 
calendar days before the date of need through the end of the period of certification.  A 
layoff for lawful, job-related reasons such as lack of worker or the end of a season is 
permissible if all H-2A workers are laid off before any U.S. worker in corresponding 
employment.

• No Unfair Treatment  The employer has not and will not intimidate, threaten, restrain, 
coerce, blacklist, discharge or in any manner discriminate against, and has not and will 
not cause any person to intimidate, threaten, restrain, coerce, blacklist, or in any manner 
discriminate against any worker.

• Notify Workers of Duty to Leave U.S.  The employer must inform H-2A workers of the 
requirement that they leave the U.S. at the end of the contract period or separation from 
the employer, whichever is earliest, unless the H-2A worker will be sponsored by a 
subsequent H-2 employer.

• Prohibition of Employee Fee Paying  The employer and its agents have not sought or 
received payment of any kind from any employee subject to 8 U.S.C. 1188 for any 
activity related to obtaining H-2A labor certification, including payment of the employer's 
attorneys' fees, application fees, or recruitment costs.

https://www.law.cornell.edu/cfr/text/20/655.154
https://www.law.cornell.edu/uscode/text/8/1188


• Prohibition of Third Party Fees  Prohibition against passing on of fees associated with 
the H-2A applications or employment, such as application/petition costs, attorney fees, 
recruitment fees or other related fees (and employers must contractually prohibit agents 
and recruiters from seeking or receiving such fees from employees). 

• Notice of Worker Rights  The employer must post and maintain in a conspicuous 
location at the place of employment, a poster provided by the Secretary in English, and, 
to the extent necessary, any language common to a significant portion of the workers if 
they are not fluent in English, which sets out the rights and protections for workers 
employed pursuant to 8 U.S.C. 1188.

• Provision of Housing  The employer must provide housing at no cost to the H-2A 
workers and those workers in corresponding employment who are not reasonably able 
to return to their residence within the same day.

• Provision of Workers’ Compensation  The employer must provide workers' 
compensation insurance coverage in compliance with State law covering injury and 
disease arising out of and in the course of the worker's employment.

• Provision of Tools, Supplies and Equipment  The employer must provide to the 
worker, without charge or deposit charge, all tools, supplies, and equipment required to 
perform the duties assigned.

• Provision of Meals or Cooking Facilities  The employer either must provide each 
worker with three meals a day or must furnish free and convenient cooking and kitchen 
facilities to the workers that will enable the workers to prepare their own meals. Where 
the employer provides the meals, the job offer must state the charge, if any, to the 
worker for such meals. The amount of meal charges is governed by 20 CFR 655.173.

• Provision of Transportation and Daily Subsistence

• Three-Fourths Guarantee  The employer must guarantee to offer the worker 
employment for a total number of work hours equal to at least three-fourths of the 
workdays of the total period beginning with the first workday after the arrival of the 
worker at the place of employment or the advertised contractual first date of need, 
whichever is later, and ending on the expiration date specified in the work contract or in 
its extensions, if any.

• Hours/Earnings Records and Frequency of Pay  The employer must maintain 
accurate and adequate earnings records for each worker for not less than 3 years after 
the date of certification and must furnish the earnings statement to the worker on or prior 
to payday.  The employer must pay workers at least twice monthly or according to the 
prevailing practice in the area, whichever is more frequent.

   • Pay Rates  If the worker is paid by the hour, the employer must pay the worker at least 
the AEWR, the prevailing hourly wage rate, the prevailing piece rate, the agreed-upon 
collective bargaining rate, or the Federal or State minimum wage rate, in effect at the 
time work is performed, whichever is highest, for every hour or portion thereof worked 
during a pay period.  If the worker is paid on a piece rate basis and at the end of the pay 

https://www.dol.gov/whd/posters/pdf/WHD1491Eng_H2A.pdf
http://www.apple.com
https://www.law.cornell.edu/cfr/text/20/655.173
https://www.foreignlaborcert.doleta.gov/adverse.cfm


period the piece rate does not result in average hourly piece rate earnings during the 
pay period at least equal to the amount the worker would have earned had the worker 
been paid at the appropriate hourly rate, the worker's pay must be supplemented at that 
time so that the worker's earnings are at least as much as the worker would have earned 
during the pay period if the worker had instead been paid at the appropriate hourly wage 
rate for each hour worked.

• Abandonment or Termination for Cause   The employer will not be held responsible 
for providing or paying return transportation and subsistence and the worker is not 
entitled to the Three-fourths Guarantee if the employer notifies the Chicago NPC and 
DHS in writing no later than 2 working days after the worker has abandoned the job or 
has been terminated. 

• Contract Impossibility  In the event that the employer must terminate employment due 
to reasons beyond the employer's control (i.e. Acts of God, or similar unforeseeable 
 man-made catastrophic events), the employer must fulfill the Three-fourths Guarantee 
based on time elapsed and must make every effort to transfer the H-2A worker or worker 
in corresponding employment to other comparable work acceptable to the worker and 
consistent with the INA.  If a transfer is not effected, the employer must return the worker 
to the place from where the worker came, at the employer's expense, or transport the 
worker to the worker's next certified H-2A employer.

• Required Deductions from Worker’s Pay  The employer must make all deductions 
from the worker's paycheck required by law. The job offer must specify all deductions not 
required by law which the employer will make from the worker's paycheck. All deductions 
must be reasonable.

• Work Contract (or ETA Form 790 and Attachments)  The employer must provide to an 
H-2A worker no later than the time at which the worker applies for the visa, or to a 
worker in corresponding employment no later than on the day work commences, a copy 
of the work contract between the employer and the worker in a language understood by 
the worker as necessary or reasonable.  At a minimum, all of the provisions and terms of 
the job order must be included in the work contract.  


